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REPLY BRIEF OF APPELLANT
ARGUMENT
POINT I
THERE ARE NO UNCHALLENGED, ALTERNATIVE
GROUNDS ON WHICH THIS COURT SHOULD AFFIRM
THE TRIAL COURT'S ADMISSIBILITY OF
ILLEGALLY OBTAINED EVIDENCE
The State contends that the trial court's statement that the police, in the course of
their investigation of the attempted burglary and subsequent shooting, u mm w,m h i< >i
"anything" relating tr llu. , mm .is |uil ul llicir legitimate investigatory authority and
lli.il ilii nio\iinit> of the cylinder to the shell casings and holster automatically justified
its search created a separate justification for the admission of the drug evidence which
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was found in the cylinder (Br. of Appellee at 7). The State further contends that
appellant has not challenged this ruling.
However, Bethers contends that this finding by the trial court is merely part of
his overall ruling that the warrantless search of the cylinder was justified under the
"plain view" exception to the Fourth Amendment. Indeed, the first two prongs of the
"plain view" doctrine are that the officers must be lawfully present at the scene and the
evidence must be in plain view. See State v. Kelly, 718 P.2d 385, 389 (Utah 1986)
(citations omitted). In other words the police must be legitimately present-in this case
their presence was lawful because of their investigation of the attempted burglary and
subsequent shooting; and the evidence (or cylinder in this case) must be in plain view.
In this case the trial court found that the cylinder was in close proximity to the shell
casings and holster which were all in plain view on the bed.
It is true that Bethers has not challenged that prongs one-two of the plain view
doctrine have been established. However, what Bethers has challenged is the third
prong of the "plain view" doctrine that the evidence must be clearly incriminating—a
phrase which has been defined as "probable cause to associate the property with
criminal activity". State v. Holmes, 114 P.2d 506, 510 (Utah App. 1989) (citations
omitted). See also State v. Kelly, 718 P.2d 385, 389 (Utah 1986) (citations omitted).
By challenging this third prong and asserting the police lacked probable cause to
associate the cylinder with the shooting, Bethers has implicitly challenged the trial
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court's finding that the proximity of the cylinder to other evidence-such as the shell
casings and holster-automatically rendered it related to the shooting or other criminal
activity. In addition, Bethers has also argued that a lawful police presence in her home
should not provide the officers with carte blanche to conduct a general exploratory
search of her private property (Brief of Appellant at footnote 2).

POINT II
THE SEARCH OF THE CYLINDER CONTAINING
DRUGS AND PARAPHERNALIA WAS NOT JUSTIFIED UNDER THE
"PLAIN VIEW" EXCEPTION TO THE FOURTH AMENDMENT
Bethers has argued that the search of the metal cylinder by police was not
justified under the "plain view" exception to the Fourth Amendment because the police
lacked probable cause to associate it with criminal activity or establish that it was
clearly incriminating. To justify the search of the cylinder, Bethers asserts that the
State~or trial court-must establish that either the cylinder itself was clearly
incriminating or that other evidence relating to illegal activity (such as the presence of
drugs) was present which justified the search of the cylinder.
The State contends that "the officers had probable cause to seize the metal
cylinder because they had a reasonable belief that the cylinder was associated with
illegal drug use" (Brief of Appellee at 10). In making this assertion, the State has
argued that because the officers "did not work in isolation from one another", their
3

testimony should be taken as a whole in order to establish a knowledge that propane
fuel cannisters—like the one seen by Officer Bean under the bed-are frequently
connected to drugs (Brief of Appellee at 10 n.5).
However, Bethers asserts that while at least three officers were present in the
bedroom at one point or another, their testimony does not establish the teamwork
proposition relied upon by the State nor does it support the sweeping statement by the
trial court that "everybody in the world" and "these officers" know that a butane torch
(propane fuel cannister with torch) is associated with drugs and methamphetamine (R.
202 at 32-35). Instead, Bethers asserts that while these officers may have worked in
relatively close proximity to each other, they each worked independent of the others.
For example, Officer Kurt Bean is the only officer who testified to the existence
of the propane fuel canister located under the bed. Officers Cody Cullimore and Clark
Nielson never even mention the cannister in their testimony. Bean testified that his
assignment was to videotape the bedroom or crime scene (R. 202 at 22). Bean testified
that he saw a propane cannister under the bed and that as he left the bedroom, he heard
an officer say that he had found some drugs (R. 202 at 23). However, Bean also
testified that he did not see anything else that appeared to be drug related (R. 202 at
24). So Bean may have seen the propane canister under the bed but it did not appear to
cause him any real concern nor did it cause him to be troubled by the unopened metal
cylinder he videotaped on the bed (R. 202 at 23).
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Accordingly because Officer Bean is the only officer who even noted the
existence of the propane cannister under the bed, he is the only officer who could have
relied upon its existence to justify the search of the cannister based upon a knowledge
that propane canisters (or butane torches) are frequently associated with illegal drug
activity.
Bethers also asserts that the search of the cylinder cannot be justified under the
"plain view" exception because its mere existence on the bed does not render it clearly
incriminating. Officer Clark Nielson is the officer who opened the metal cylinder and
discovered methamphetamine and drug paraphernalia inside (R. 202 at 7).1 Nielson
testified that he was led to the master bedroom by Officer Cullimore and that in the
bedroom he saw glass on the floor, one spent shell casing on the bed and one on the
floor, bullet holes in the bedroom curtains, a holster on the bed, a purse on the bed,
and a metal cylinder located next to the purse (R. 202 at 6-7). Bean opened the
cylinder and found methamphetamine and a glass pipe (R. 202 at 12-14).
In regards to the cylinder, Nielson testified that he "wasn't certain what it might
contain" but that he frequently "finds items like this associated with drug
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Officer Cody Cullimore is the other officer who testified. However, Cullimore's
testimony relating to the cylinder indicates that when he observed the cylinder, it had
already been opened and sitting next to it in plain view on top of the bed was a plastic
baggie containing methamphetamine and drug paraphernalia (R. 201 at 7). Cullimore also
testified that he did not recall anything being found in the metal cylinder or tube (R. 201
at 9).
5

paraphernalia" (R. 202 at 10). In addition, Nielson testified that the cylinder was large
enough to hide drugs (R. 202 at 12).
However, Nielson also testified that he has seen drugs and drug paraphernalia
hidden in any type of container imaginable (R. 202 at 17). Nielson was also asked the
following question: "And so in opening the tube, really you had suspicions that it was
drug related and that's why you opened it. Is that right?" (R. 202 at 17). And Nielson
replied: "Well, at that point, I wasn't certain what it was related to other than it was
something that was a new arrival there since the bed had been made up" (R. 202 at 17).
Nielson also testified that nothing he saw in the house suggested drug use other than
when he opened the cylinder and found the drugs and paraphernalia (R. 202 at 20).
Accordingly, while Nielson's testimony establishes that he has seen drugs hidden
in many different types of containers-some of which may be similar in appearance to
the metal cylinder on the bed, he clearly admitted that he saw nothing in the house
which suggested drug use other than what he found inside the cylinder and that when he
opened the cylinder "he wasn't certain what it was related to" (R. 202 at 17, 20). In
addition, Nielson testified that the cylinder did not appear to be related to a gun or to
any of the broken glass he was investigating (R. 202 at 16-17). Therefore, Bethers
asserts that because the officer who searched the cylinder and found the drugs and
paraphernalia lacked probable cause to associate it with criminal activity, the trial
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court's conclusion that the search of the cylinder was justified under the plain view
exception is erroneous and should be corrected by this Court.

CONCLUSION AND PRECISE RELIEF SOUGHT
Bethers asks this Court to reverse her convictions on grounds that the trial court
erred in its denial of her motion to suppress. Bethers asks that this matter be remanded
to the Fourth District Court with instructions that the evidence should be suppressed
and the matter dismissed.
RESPECTFULLY SUBMITTED t h i s ^ d a y of October, 1999.

MARGARET P. LINDSA
Counsel for Bethers
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